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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

)
)
Application by BellSouth Corp., )
BellSouth Telecommunications, Inc., ) CC Docket No. 97-208
and BellSouth Long Distance, Inc. )
for Provision of In-Region, )
InterLATA Services in South Carolina )

To the Commission:

OPPOSITION OF INTERMEDIA COMMUNICATIONS INC.
TO BELLSOUTH’S MOTION TO STRIKE

INTERMEDIA COMMUNICATIONS INC. ("Intermedia"), by and through
its attorneys, hereby submits its opposition to BellSouth’s motion to strike portions of reply
comments.! As explained at length below, BellSouth’s motion has no basis in law and/or in

fact and, hence, must be denied.

DISCUSSION

The gravamen of BellSouth’s motion is that Intermedia purportedly presented
new claims and documents in its reply comments. Specifically, BellSouth claims that
Intermedia presented new claims regarding the implementation of its interconnection

agreement with BellSouth, as well as submitted "voluminous" documents relating to events

! BellSouth’s Motion to Strike Portions of Reply Comments Raising New

Arguments and/or Including New Evidence (filed Dec. 4, 1997) (Strike
Motion).
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that occurred before the deadline for initial comments. For these reasons, BellSouth argues
that portions of Intermedia’s reply comments, including Appendices A through K, should be
stricken.

A thorough and thoughtful review by BellSouth of Intermedia’s comments and
reply comments would have obviated BellSouth’s motion and, consequently, would have
saved Intermedia, BellSouth, and the Commission invaluable time and resources. Intermedia
addresses BellSouth’s claims in seriatim below.

BellSouth’s Assertion that Intermedia Presented New Claims. As a

preliminary matter, the portion of BellSouth’s motion relating to Intermedia is fatally flawed
because it lacks specificity. Other than providing a generalized allegation that Intermedia
presented new claims regarding its interconnection agreement, and citing to Intermedia’s
Declaration, BellSouth offered no particulars as to what these "new claims" are and which
portions of pages 9-15 of Intermedia’s reply comments relate to the alleged "new claims."
Indeed, BellSouth cannot offer a more particularized allegation because, in fact, Intermedia
did not present any new claims. What Intermedia did offer were clarifications designed to
rebut BellSouth’s assertions and/or to expound on Intermedia’s original assertions that
BellSouth has failed miserably to implement its interconnection agreement with Intermedia.
Moreover, BellSouth either is clearly confused or has simply decided to take a
shotgun approach to challenging Intermedia’s reply comments. BellSouth cites to the
Declaration of Julia Strow on Behalf of Intermedia Communications Inc. to show that

Intermedia presented new claims in its reply. It would thus seem that, based on BellSouth’s
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allegations, the offending portion of Intermedia’s reply is the Declaration.” Yet, BellSouth
asserts only that pages 9 through 15 and Appendices A through K of Intermedia’s comments
should be stricken. Nowhere in the Strike Motion does BellSouth state that Intermedia’s
Declaration should be stricken.

Finally, as stated above, BellSouth proposes to strike pages 9-15 of
Intermedia’s reply wholesale. Even assuming, however, that certain of the assertions on
pages 9-15 of the reply relate to new claims, striking pages 9-15 in their entirety is
manifestly inappropriate. Those pages contain arguments that specifically rebut certain of
BellSouth’s representations, as well the arguments put forth by the South Carolina Public
Service Commission. Striking pages 9-15 in their entirety is not only inappropriate and
overly broad, but also egregiously unfair.

BellSouth’s Allegation that Intermedia Introduced Additional Voluminous

Documents. BellSouth also seeks to strike portions of Intermedia’s reply because
Intermedia allegedly introduced "voluminous” documents addressing events that occurred
before the deadline for filing initial comments. Aside from the fact that BellSouth has given
the word "voluminous" an entirely new meaning,’ these documents were appended to
Intermedia’s reply in order to clarify Intermedia’s original assertion that BellSouth has not

provided Intermedia with the unbundled network elements Intermedia requested well over a

year ago.

Intermedia submits that neither the Declaration, nor pages 9 through 15, nor
Appendices A through K, contain any new claims.

All in all, Intermedia submitted a total of 43 pages of exhibits. This can
hardly be called "voluminous."
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Moreover, with respect to certain tabulars provided by Intermedia (appended
to the reply comments as Appendices B and C), the data contained therein were not compiled
until November 4 and November 6, respectively--weeks after the comment deadline--and
clearly could not have been presented in Intermedia’s initial comments.*

BellSouth’s Claim that Appendices A through K Were Not Verified.

BellSouth additionally claims that Appendices A through K should be stricken because they
were not verified. Despite the novelty of BellSouth’s argument, there is no support for the
proposition that all exhibits must be verified. These exhibits speak for themselves and do not
require verification. To adopt BellSouth’s logic would require each party to this proceeding
to unnecessarily submit thousands of verifications in the aggregate. The Commission
requires only that "factual assertions, as well as expert testimony, submitted by any party
must also be supported by an affidavit or verified statement of a person or persons with
personal knowledge thereof."* Intermedia fully complied with the requirement when it
submitted Julia Strow’s signed and fully notarized Declaration.

Even assuming, arguendo, that Intermedia’s exhibits should have been
verified--and Intermedia strongly believes that such verifications are both unnecessary and
not required--BellSouth’s motion to strike is ill-advised and must be denied. The

Commission previously had denied a similar motion to strike by Ameritech. In Ameritech-

These documents were also attached to Intermedia’s ex parte notice dated
November 6, 1997. Thus, BellSouth had been put on notice that the
information contained therein would be introduced into the record.

Revised Procedures for Bell Operating Company Applications Under Section
271 of the Communications Act, Public Notice, FCC 97-330 (Sept. 19, 1997).
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Michigan,® the Commission rejected Ameritech’s motion to strike Brooks Fiber’s opposition
on the ground that Brooks Fiber’s opposition did not include an affidavit or verified
statement certifying the accuracy of Brook Fiber’s factual assertions. The Commission held

that

[blecause we believe that the failure by a party to certify the accuracy
of the factual assertions contained in its comments goes to the weight,
and not ro the admissibility, of its comments, we decline to grant
Ameritech’s motion.”

Thus, even if BellSouth’s claims were true--and Intermedia unequivocally states that they are
not--the Commission’s decision in Ameritech-Michigan dictates that BellSouth’s motion to

strike must fail.

CONCLUSION

BellSouth’s motion to strike portions of Intermedia’s comments has no basis in
law and/or in fact. The Commission should summarily reject BellSouth’s transparent, last-

ditch attempt to obfuscate the real issues in this proceeding.

In the Matter of Application of Ameritech Michigan Pursuant to Section 271 of
the Communications Act of 1934, as amended, To Provide In-Region,
InterLATA Services in Michigan, CC Docket No. 97-137, Memorandum

Opinion and Order, 1997 FCC LEXIS 4454 (adopted Aug. 19, 1997)
(Ameritech-Michigan).

Id., at § 48 (emphasis added).
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WHEREFORE, Intermedia respectfully requests that the Commission decline

to grant BellSouth’s request.

Dated: December 15, 1997
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Respectfully submitted,

INTERMEDIA COMMUNICATIONS INC.

|

Jori?than E./Canis
Enrico C. Soriano

KELLEY DRYE & WARREN LLP
1200 19th Street, N.W.

Suite 500

Washington, D.C. 20036

(202) 955-9600

(202) 955-9792 (facsimile)




CERTIFICATE OF SERVICE

I, Marlene Borack, hereby certify that I have served a copy of the foregoing
"OPPOSITION OF INTERMEDIA COMMUNICATIONS INC. TO BELLSOUTH’S
MOTION STRIKE" on this 15th day of December 1997, upon the following parties via first-

class mail, postage prepaid:

Ms. Janice Myles **

Policy and Program Planning Division
Common Carrier Bureau

Federal Communications Commission
1919 M Street, N.W., Room 544
Washington, D.C. 20054

Donald J. Russell **

U.S. Department of Justice

Antitrust Division, City Center Building
1401 H Street, N.W., Suite 8000
Washington, D.C. 20530

Rodney L. Joyce, Esquire
Ginsburg, Feldman and Bress
1250 Connecticut Avenue, N.W.
Washington, D.C. 20036

Kelly R. Welsh

John T. Lenahan

Gary L. Phillips
Ameritech

30 South Wacker Drive
Chicago, IL. 60606

Richard J. Metzger, Esquire

Emily M. Williams, Esquire

Association for Local Telecommunications
Services

888 17th Street, N.W.

Washington, D.C. 20006

Riley M. Murphy, Esquire
Executive Vice President and

General Counsel
American Communications Services, Inc.
131 National Business Parkway, Suite 100
Annapolis Junction, MD 20701

Joel Klein, Esquire **

Acting Assistant U.S. Attorney
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

F. David Butler, Esquire

General Counsel

South Carolina Public Service Commission
111 Doctors Circle

P.O. Box 11649

Columbia, SC 29211

Theodore A. Livingston, Esquire
Douglas A. Poe, Esquire

John E. Muench, Esquire

Gary Feinerman, Esquire
Mayer, Brown & Platt

190 South LaSalle Street
Chicago, IL 60603

Genevieve Morelli, Esquire

Executive V.P. and General Counsel

The Competitive Telecommunications
Association

1900 M Street, N.W., Suite 800

Washington, D.C. 200036



Sheldon E. Steinback, Esquire

Vice President and General Counsel

American Council on Education
One DuPont Circle, N.W.
Washington, D.C. 20036

Jerome L. Epstein, Esquire

Marc A. Goldman, Esquire

Paul W. Cobb, Jr., Esquire
Thomas D. Amrine, Esquire
Jenner & Block

601 13th Street, N.W.

12th Floor

Washington, D.C. 20005

Antony Richard Petrilla, Esquire
Swidler & Berlin, Chartered
3000 K Street, N.W., Suite 300
Washington, D.C. 20007-5116

Kenneth P. McNeeley
AT&T Corp.

1200 Peachtree Street, N.E.
Promenade I, Room 4036
Atlanta, GA 30309

David W. Carpenter, Esquire
Mark E. Haddad, Esquire
Ronald S. Flagg, Esquire
Lawrence A. Miller, Esquire
George W. Jones, Jr., Esquire
Richard E. Young, Esquire
Sidley & Austin

1722 1 Street, N.W.
Washington, D.C. 20006

James R. Ivan

Manager, Telecommunications
175 Ghent Road
Fairlawn, OH 44333

Christine E. Larger

Director, Public Policy and Management
Programs

National Association of College and
University Business Officers

2501 M Street, N.W.

Washington, D.C. 20037

Mark C. Rosenblum
Leonard J. Cali

Roy E. Hoffinger
Stephen C. Garavito
AT&T Corp.

295 North Maple Avenue
Basking Ridge, NJ 07920

Charles H. Helein

Helein & Associates, P.C.

8180 Greensboro Drive, Suite 700
Mclean, VA 22102

Douglas W. Kinkoph

Director, Regulatory & Legislative Affairs
LCI International, Inc.

8180 Greensboro Drive, Suite 800
Mclean, VA 22102

James M. Tennant
President

Low Tech Designs, Inc.
1204 Saville Street
Georgetown, SC 29440

Thomas Jones, Esquire

Willkie Farr & Gallagher
Three Lafayette Centre

1155 21st Street, N.W.
Washington, D.C. 20036-3384



Mary L. Brown, Esquire

Keith L. Sear, Esquire

Susan Jin Davis, Esquire

MCI Telecommunications Corporation
1801 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

Michael A. McRae, Esquire

Senior Regulatory

Teleport Communications Group Inc.
1133 21st Street, N.W., Suite 400
Washington, D.C. 20036

Charles C. Hunter, Esquire
Catherine M. Hannan, Esquire
Hunter Communications Law Group
1620 I Street, N.W., Suite 701
Washington, D.C. 20006

Jordan Clark, President

United Homeowners Association
1511 K Street, N.W., 3rd Floor
Washington, D.C. 20005

Gary E. Walsh

Deputy Executive Director

South Carolina Public Service Commission
P.O. Drawer 11649

Columbia, SC 29211

Andrew D. Lipman, Esquire
Robert V. Zener, Esquire
Swidler & Berlin

3000 K Street, N.W., Suite 300
Washington, D.C. 20007-5116

J. Manning Lee, Esquire

Vice President, Regulatory Affairs
Teleport Communications Group
One Teleport Drive, Suite 300
Staten Island, NY 10311

Robert L. Hoggarth

Senior Vice President

Angela E. Giancarlo

Manager, Industry Affairs, CMRS Policy
500 Montgomery Street, Suite 700
Alexandria, VA 22314-1561

Christopher W. Savage, Esquire
Cole, Raywid & Braverman, LLP
1919 Pennsylvania Avenue, N.W,
Suite 200

Washington, D.C. 20006

Philip S. Porter

Nancy Vaughn Coombs

Elliott F. Elam, Jr.

SC Department of Consumer Affairs
P.O. Box 5757

Columbia, SC 29250-5757

Catherine R. Sloan

Richard L. Fruchterman, 11
Richard S. Whitt

WorldCom, Inc.

1120 Connecticut Avenue, N.W.
Washington, D.C. 20036-3902

Ronald Binz

Debra Berlyn

John Windhausen

Competition Policy Institute

1156 15th Street, N.W., Suite 310
Washington, D.C. 20005



Daniel L. Brenner

Neal M. Goldberg

David L. Nicoll

1724 Massachusetts Avenue, N.W.
Washington, D.C. 20036

Michael K. Kellogg, Esquire **

Kellogg, Huber, Hansen, Todd &
Evans, PLLC

1301 K Street, N.W., Suite 1000 West

Washington, D.C. 20005

ITS
1231 20th Street, N.W.
Washington, D.C. 20036

Laurie J. Bennett

John L. Taylor

1020 19th Street, N.W., Suite 700
Washington, D.C. 20036

** via hand delivery

Marlene Borack



